THE ALBANY LAW JOURNAL. 427 














The Albany Law Journal. 


A Weekly Record of the Law and the Lawyers. Published by 
THE ALBANY Law JouRNAL Company, Albany, N. Y 

Contributions, items of news about courts, judges and lawyers’ 
queries or comments, criticisms on various law questions, 
addresses on legul topics, or discussions on questions of timely 
mterest are solicited from members of the bar and those inter- 
ested in legal proceedings. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of THe ALBany Law JouRNAL. 
All letters relating to advertisements, subscriptions, or othe 
business matters, should be addressed to THE ALBANY Law 
JoURNAL CompPany.] 


Subscription price, Five Dollars per annum in advance. Single 
number Twenty-Five Cents. 


ALBANY, May 27, 1899. 





Current LVopics, 
ANKEE ingenuity and enterprise are 


constantly accomplishing wonders. 
National Biscuit 
Company originating a new brand of goods, 


and deliberately going about the task of 


Ilere, for example, is the 


bringing it to the notie of an appreciative 
public by the liberal expenditure of good 
\merican dollars. This expenditure, placed 
by some authorities as high as $200,000, has 
had the effect, in the course of a few months, 
of making “ Uneeda ” one of the best adver 
tised trade-marks in the world. While the 
word is in a sense purely arbitrary, it is quite 
suggestive, and has the additional merit of 
being easily remembered. So successful has 
been the plan employed that, according to 
reliable reports, the company, with all its 
vast facilities, has been unable to supply the 
demand for the goods. Jealous of this bril- 
liant success, and desirous of obtaining 
some of the advantages gained by the orig- 
inators of the trade-mark referred to, an- 
other rival firm of bakers in the west, 
Thomas & Clark, have originated a brand of 
biscuits which they have labeled * Uwanta.”’ 


The owners of “ Uneeda” biscuit claimed | 
that the “ Uwanta” biscuit was a palpable | 


infringement upon their trade-mark, and ac- 
cordingly began suit in the United States 
Court to restrain Thomas & Clark from 
using the title “ Uwanta.” Undoubtedly a 


novel question of trade-mark law was in- | 


Vor, 59 — No. 21. 





volved. To say that “ Uwanta” biscuit is 
not the same as to say that “ Uneeda” 
biscuit; for one does not always want a 
thing he needs, nor need a thing he wants. 
At the same time, the original trade-mark is 
so novel, and the imitation so plain, that the 
restraining action is not to be wondered at, 
nor the action of the court in granting it at 
all surprising. The court undoubtedly took 
into consideration the fact that the two words 
were equally coined words, if words they are; 
that each contains six letters, and that each 
commences with the letter “U” and ends 
with the letter “ A.” It is gratifying to know 
that the courts will not countenance the 


_ tight to coin a word, no matter how nearly 


it may resemble the original, in case such im- 


| itation is plainly an attempt to take advan- 


tage of the very liberal expenditure of money 
on the part of the originators in making 
known and demand for their 
The case was not without difficulty, 
but we believe the decision on the whole was 
in the interest of substantial justice. 


creating a 


goods. 


Forensic eloquence we are accustomed to 
and could not well get along without; the 


judicial brand is not so common. A fine ex- 


ample of the latter is to be found in Kreis v. 
Missouri Pacific Railway Co. (49 S. W. Rep. 
877), an action for damages caused by the 


| killing of the plaintiff's wife on the tracks of 


the defendant company. One of the ques- 
tions in dispute was as to whether the path 
Mrs. Kreis followed led upon the railway 
ties close to the rails over which the train 
ran. Judge Sherwood, who wrote the opin- 
ion of the Supreme Court, after reviewing 
some of the evidence, said: 

But counsel for the plaintiff, while endeavoring 
to establish that the path occasionally ran upon 
the ties, surely forgot one of his most important 
witnesses —a witness who could neither be ap- 
proached, coached nor bribed —a witness who 
could not be subpcenaed, although his deposition 
might be taken. That deposition has been taken 
in photograph No. 2, and that witness the unim- 
peachable sun. His deposition, taken in indelible 


| characters of heavenly light, reproduces the sur- 


roundings of the scene of the accident, the tracks, 
the space between them, the pathway, and the end 
of the ties as they existed at the time of the in- 
jury. That deposition establishes that the eye, 
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though aided by an instrument, can discover in 
that sun-painted picture no place where the path 
runs upon the end of the ties or touches them; 
nor is any point discoverable where the ties are 
imbedded in earth or cinders, or are even with the 
surrounding surface. They stand out in bold re- 
lief, and can be seen and counted. And to me it 
is a very comforting thought and pleasing reflec- 
tion that amid all the vicissitudes and pressing 
exigencies of railroad damage suits they have 
never yet attempted to impeach “old Sol.” Per- 
haps they were deterred by his shining reputation. 
At any rate, from his serene seat in the heavens. 
“from his cairn on high” he still looks down 
upon the pigmy populations of earth with the same 
burning eye wherewithal erstwhile he gazed down 
upon Ananias that time he went in before the 
apostles and “lied to the Holy Ghost.” Such 
testimony as this, which bears truth’s own im- 
press wpon it, gives full sanction and corroboration 
to the statements of Caffrey and other witnesses 
for defendant that the path is in the center of the 
two tracks, and that consequently a person walk- 
ing thereon need not incur peril from a passing 
train. 

Accordingly, the court found that there 
was evidence of contributory negligence on 
the part of the plaintiff’s wife, and the judg- 
ment in her favor was reversed. It is true 
that Judge Sherwood’s remarks are some- 
what highly spiced for steadv and regular 
consumption, but judicial tit-bits of this sort 
doubtless will prove appetizing and harm- 
less, a relief from the too monotonous dailv 
pabulum upon which we are compelled to 
feed. 


“Street car ethics” is a swhject not fre- 
quently found discussed in the books, but in 
these fin de siecle times, which have witnessed 
the marvelous development of electricity and 
the means of locomotion, it is not strange 
that a judicial ruling on this interesting 
question has been obtained. Who has not 
frequently heard persons of the male per- 
suasion roundly denounced as “ unfeeling 
brutes ” for refusing to give up their com- 
fortable seats in a car to ladies who had 
entered later, only to find all the places oc- 
cupied? Opinions widely differ as to the 
ethics of the case — whether it is the duty of 
a laboring man, for instance, who is return- 
ing home from his day’s toil in the shop or 
factory, worn and weary, to give up his seat 
to a frivolous and perhaps giddy maiden who 


has performed no more arduous labor than 





the walking of a block or two to the big 
department store to purchase a few yards of 
ribbon or a spool of thread. In the case of 
an aged and infirm person of either sex the 
case would, of course, be entirely different, 
and we have personally seen many a tired 
mechanic willingly give up his place to such 
an one. The case in point, while unfor- 
tunately not settling these precise questions, 
has a certain analogy, and is not without 
interest. It appears that a Terre Haute 
(Ind.) street car was in the usual congested 
condition, with not a few “ unfeeling brutes ” 
seated, while delicate ladies were unprovided 
with such accommodations, when the con- 
ductor of the car, more gallantly than wisely, 
perhaps, suggested in stentorian tones that 
some of the men should vacate their seats in 
favor of the ladies. At least one of the afore- 
mentioned “brutes” took the hint and 
promptly relinquished his place, going to the 
back platform of the car. While he was 
standing there, another car, coming behind 
the one in which he was, ran into it and 
broke the platform, causing an injury to the 
passenger, who subsequently brought an 
action in damages against the company. 
(Terre Haute Railway Company v. Lauer, 
s2 N. E. Rep. 703.) The company, in the 
absence of any better defense. declared that 
the passenger was negligent in leaving his 
seat and going out on the platform, and fur- 
ther objected to the complaint on the ground 
that the request of the conductor was unrea- 
sonable. The Appellate Court gallantly held 
that “the request to gentlemen to vacate 
seats occupied by them in a crowded public 
conveyance in favor of ladies, who would 
otherwise stand, is not so regarded in this 
country.” It was also held that a request by 
a conductor of a street car that a passenger 
ride on the platform is equivalent to a direc- 
tion on his part to do so, and hence the ver- 
dict obtained by the passenger who gave up 
his seat was sustained. We are glad that the 
Indiana court was able thus to encourage 
those considerate passengers who willingly 
give up all the comforts of a street car in 
order that some one else’s mother or daugh- 
ter or sister may ride seated to their destina- 
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tion; any other result would have tended to 
check the generous impulses of the male pas- 
sengers under the circumstances already 
described. 


The Peace Conference which is now in 
session at The Hague, the capital of Hol- 
land, will naturally attract world-wide atten- 
tion, although opinions will differ as to its 
practical utility and the results to flow from 
it. When the rescript was issued it was 
transmitted to the foreign office of every 
European state and to various other govern- 
ments of the world, including the United 
States, which was the only nation of the 
western hemisphere to receive an invitation, 
accompanied by a circular drawn up by 
Count Muravieff, setting forth the principal 
questions that might come before the con- 
ference. Following is the text of the cir- 
cular: 

1. An understanding not to increase for a fixed 
period the present effective of the armed military 
and naval forces, and, at the same time, not to 
increase the budgets pertaining thereto; a prelim- 
inary examination of the means by which a reduc- 
tion might even be effected in future in the forces 
and budgets above mentioned. 

2. To prohibit the use in the armies and fleets 
of any new kind of firearms whatever, and of new 
explosives, or any powders more powerful than 
those now in use either for rifles or cannon. 

3. To restrict the use in military warfare of the 
formidable explosives already existing, and to 
prohibit the throwing of projectiles ur explosives 
of any kind from baloons or by any similar means 

4. To prohibit the use in naval warfare of sub- 
marine torpedo boats or plumgers or other similar 
engines of destruction. To give an undertaking 
not to construct vessels with rams in the future. 

5. To apply to naval warfare the stipulations of 
the Geneva convention of 1864, on the basis of the 
articles added to the convention of 1868. 

6. To neutralize ships and boats employed in 
saving those overboard during or after an engage- 
ment. 

7. To revise the declaration concerning the laws 
and customs of war elaborated in 1874 by the con- 
ference of Brussels, which has remained unratified 
to the present day. 

8. To accept in principle the employment of the 
good offices of mediation and facultative anbitra- 
tion in cases lending themselves thereto, with the 
object of preventing armed conflicts between: na- 
tions: an understanding with respect to the mode 
of applying these good offices, and the establish- 
ment of a uniform practice in using them. 





It is well understood that all questions concern- 
ing the political relations of States and the order 
of things established by treaties, as generally all 
questions which do not directly fall within the 
program adopted by the cabinets must be abso- 
lutely excluded from the deliberations of the con- 
ference. 


It is worthy of note that on the represen- 
tation of Italy that it would not participate in 
the conference if a papal delegation was ad- 
mitted, no invitation was sent to the Vatican. 
Although naturally the church, being influ- 
ential for peace, might be very properly 
represented, it was argued that only govern- 
ments possessing armies and fleets ought to 
take part in the czar’s conference. An addi- 
tional result of importance is the practical 
recognition of the independence of Bulgaria, 
a question which has threatened the peace of 
southwestern Europe for a_ generation. 
Turkey at first refused to acknowledge Bul- 
garia’s right to take part in the conference, 
but Austria and Russia called the sultan’s 
attention to the fact that the porte itself had 
not questioned Bulgaria’s right to represen- 
tation at the anti-anarchist conference at 
Thereupon the sultan waived his 
claim that Bulgaria should not as a suzerain 
of the porte have a distinct representation at 
The Hague. No invitation to attend the 
conference was sent to either of the Boer 
republics in South Africa. Whatever may 
have been the real object of the czar in tak- 
ing the initiative, it is practically certain that 
the conference will not be entirely barren of 
good results. The rock upon which it is 
likely to split is the question of bringing 
about decreased armaments. So long as the 
notion prevails that the best gaurantee of 
continued peace is preparedness for war, it 
does ‘not seem probable that the great na- 
tions of Europe, with all their jealousies and 
suspicions of each other’s motives, will con- 
sent to take steps in the direction of curtail- 
ing their effectiveness in case of actual 
hostilities. Ip this connection it is worthy of 
note that the motives of the czar have been 
seriously questioned by leading statesmen in 
England and Germany, and the conference 
itself ridiculed. Prof. von Stengel, of the 
University of Munich, has sounded one of 
these discordant notes in a pamphlet in 


Rome. 
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which he agrees with Von Moltke that ever- 
lasting peace is not an ideal condition, and 
that war has an educational value and “a 
mission in the promotion of culture.” In 
his declaration that the czar’s idea is not only 
utopian but pernicious, Prof. von Stengel 
has the concurrence of such distinguished 
German professors as Mommsen, Kuno 
Fischer, Labaud and Westerkamp. This is 
an extreme view, which does not seem to 
have received general concurrence. At all 
events, the very assembling of such an 
august body, representative of all the great 
nations of the world, on an avowed mission 
of universal peace, is a great object lesson 
which cannot fail to have important effects. 
The proceedings of the czar’s conference 
will be watched with intense interest all over 
the civilized globe. 


Our esteemed contemporary, the Albany 
Argus, in discussing, recently, the Molineux 
case, and the failure of the grand jury in 
New York to find a true bill against the 
accused, made the following statement: 
“ This disposes of the matter so far as Moli- 
neux is concerned. He cannot again be 
presented for indictment for the murder of 
Mrs. Adams. Legally, he is to be presumed 
to be innocent of the crime.’ This state- 
ment of a legal proposition, from so good a 
lawyer as Mr. Callicot is conceded to be, was 
somewhat surprising, and we were therefore 
pleased to note, in the next issue of the 
Argus, the following explanation : 

In the following paragraph, which appeared in 
the course of a recent article in this paper on the 
Molineux case, the words in parenthesis were in- 
advertently omitted: 

“The general public is bound to accept the 
conclusions of the grand jury, which must be 
supposed to have carefully weighed the evidence 
against the accused, with the result of finding it 
insufficient to justify an indictment. This disposes 
of the matter so far as Molineux is concerned 
(unless the court direct that the case be re-sub- 
mitted to the same or another grand jury. Other- 
wise) he cannot again be presented for indictment 
for the murder of Mrs. Adams.” 

This latter is a substantially correct state- 
ment of the law of the subject. Failure or 
refusal on the part of one grand jury is not 
a bar to indictment by a succeeding one, 





though practically, of course, such refusal in 
most cases amount to the same thing, for it 
is not probable, except in the case of newly 
discovered evidence, that any different result 
would be reached by another grand jury. 


Hotes of Cases. 

Chattel Mortgage — Druggists’ Prescriptions. — 
In Stuart v. Hirsch, decided in the Court of Civi! 
Appeals of Texas in March, 1899 (50 S. W. R. 
583), it appeared that a mortgage was of all of a 
stock of drugs, medicines, etc., and merchandise 
of every kind, soda water fountain and fixtures, 
ice-cream freezer, office furniture, counters, fix- 
tures and apparatus of every kind and description 
whatever. It was held not to include a file of pre- 
scriptions which had been filled. 

It was further held that where the testimony 
shows that, though the persons depositing pre- 
scriptions with a druggist have a qualified right 
to use them if asserted, yet, as to third persons, 
the druggist was entitled to them, his transferee 
could recover their value in an action for conver- 
tion. 

The court said in part: 

We agree with the district judge that the deed 
of trust to Roberts did not convey the prescrip 
tions. These were not ‘“ merchandise” in the 
usual and understood sense of that term, and did 
not come within any of the items specified I: 
could with as much reason be claimed that books 
of entry and book accounts would have passe‘ 
under the designation of merchandise. There 
were no facts that would present a case of estoppe! 
of Hertz to claim the prescriptions of the pur- 
chaser, and there is no assignment that so con- 
tends. The court concluded, from the testimony 
of the witnesses, that accumulated prescriptions 
were frequently sold along with the good will of 
the business; thus, in effect, finding that they did 
not, according to custom, pass by a sale of the 
stock of goods. It appears that, after the sale by 
the trustee, Hertz (the druggist) assigned them 
to Hirsch (the appellee), who made demand for 
them, and upon a refusal to deliver them, brought 
this suit in conversion for their reasonable value. 
The contention of appellants is that such property 
is not a subject of transfer, for the reason that 
they are the property of the respective persons 
depositing them, and the druggist held them in 
the capacity of trustee or bailee for them; and 
that Hertz, although he might be allowed to re- 
cover the specific property, could not sell the 
prescriptions to another, and confer upon the 
other a right of property therein, to enable him 
to sue for their value. Evidence was heard by 
the court, very properly, we think, to explain the 
relation of druggists to the prescriptions left with 
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tuem. ‘There was testimony tending to show that 
there was a qualified right to the use of the pre- 
scripuion in the person depositing it, il asserted, 
but otherwise, and between the druggist and third 
persons, the druggist was entitled to them. ‘Lhis 
was, in eftect, the conclusion of the trial judge. 
That they were of value to the druggist is amply 
shown. We are of opinion that, upon a conver- 
sion of such property, the druggist himseli would 
not have been restricted to an action for the 
specific property, but could have recovered the 
value thereof. He had a right of property in the 
prescriptions, and any such rights are transferable 
in this State. 


Constitutional Law — Right to Confront Wit- 
nesses — Receiving Stolen Property. — In Kirby 
v. Umited States, decided in the Supreme Court of 


the United States in April, 1899 (ig Sup. Ct. R. | 


574), it was held that so much of act March 3, 


1875 (18 Stat. 479, c. 144, § 2), as provides that the | 


judgment of convictiom against the principal in 
the crime of embezzlement or larceny of property 
of the United States shall be evidence in the 


prosecution against a receiver thereof that the | 
property was embezzled or stolen, is in violation | 
of Const. Amend. 6, declaring that an accused | 
shall be conironted with the witnesses against him. | 


The court said in part: 


ieloniously stolen, taken and carried away by Wal- 
lace, Baxter and King, who had been indicted and 
convicted of the ofiense alleged to have been 
committed by them. 

Notwithstanding the conviction of 
Baxter and King, it was incumbent upon the 
government, in order ts sustain its charge against 
Kirby, to establish | nd a reasonable doubt 
(1) that the property scribed in the indictment 
was in fact stolen fro. the United States; (2) that 
the defendant received or retained it in his posses- 
sion, with intent to convert it to his own use or 
gain; and (3) that he received or retained it with 
knowledge that it had been stolen from the United 
States. 

How did the government attempt to prove the 
essential fact that the property was stolen from 
the United States? In no other way than by the 
production of a record showing the conviction 
under a separate indictment of Wallace, Baxter 
and King; the judgments against Wallace and 
3axter resting wholly upon their respective pleas 
of guilty, while the judgment against King rested 
upon a trial and verdict of guilty. With the record 
of those convictions out of the present case, there 
was no evidence whatever to show that the prop- 





| of the principal felons. 

“ As shown by the above statement, the charge | 
against Kirby was that on a named day he feloni- | 
ously received and had in his possession, with | 
intemt to convert to his own use and gain, certain | 
personal property of the United States, theretofore | 


Wallace, | 





crty alleged to have been received by Kirby was 
SiWschi bul Le United States. 

We are oi tue opimon that the trial court erred 
In admitting ut evidence Lhe record ol the convic- 
lioNs Ol Wailace, Baxter and Ning, and then in 
lls Charge sayiNg tal, im the absence ot prool to 
tne contrary, Uile lact that the property was stolen 
irom the Uliled Slates was sulliciently established 
against Kirby wy production oi the 
record showing the convicuon of the principal 
ielons. Where the statute makes the conviction 
vl the principal thiei a condition precedent to the 
trial and punishment oi a receiver of the stolen 
property, the the trial ot the former 
would be evidence in the prosecution against the 
receiver to show that the principal ielon had been 
couvicted; for a fact of that nature could only be 
established by a record. ‘The record of the con- 
viction of the principals could not, however, be 
used to establish, against the alleged receiver, 
charged with the commission of another and sub- 
stantive crime, the essential fact that the prop- 
erty alleged to have been ieloniously received by 
him was actually stolen from the United States. 
Kirby was not present when Wallace and Baxter 
confessed their crime by pleas of guilty, nor when 
King was proved to be guilty by witnesses who 
personally testified before the jury. Nor was 
Kirby entitled of right to participate in the trial 
Ii present at that trial, he 
would not have been permitted to examine Wal- 
lace and Baxter upon their pleas of guilty, nor 
cross-examine the witnesses introduced against 
King, nor introduce witnesses to prove that they 
were not, in fact, guilty of the offense charged 
against them. If he had sought to do either of 
those things—even upon the ground that the 
cenviction of the principal ielons might be taken 
as establishing prima facie a vital fact in the sep- 
arate prosecution against himseli as the receiver 
of the property —the court would have informed 
him that he was not being tried, and could not be 
permitted in any wise to interfere with the trial oi 
the principal felons. And yet the court below 
instructed the jury that the conviction of the prin- 
cipal felons upon an indictment against them alone 
was sufficient prima facie to show, as against 
Kirby, indicted for another offense, the existence 
of the fact that the property was stolen —a fact 
which, it is conceded, the United States was bound 
to establish beyond a reasonable doubt, in order 
to obtain a verdict of guilty against him.” 


line =lnlere 


record ol 


Fire Insurance — Description — “ While Con- 
tained in and Not Elsewhere.” — Defendant in- 
sured plaintiff’s fire engine, hose and apparatus, 
described as located in its engine house, “ while 
located and contained as described hereim and not 
elsewhere.” The engine and hose were destroyed 
by fire while being used in an effort to extinguish 
a fire at a point some distance from the engine 
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house. Held, that the loss was not covered by the 
policy (Village of L’Amnse v. Fire Ass’n of Phila. | 


[Mich.], 78 N. W. 465). 

The descriptive language quoted is of compar- 
atively recent adoption by the insurance com- 
panies. Formerly the lamguage usual in policies 
on personal property was “ contained in,” which 
was often accompanied by a printed condition pro- 
hibiting the removal of the property from the 
designated location. Under this form of policy 
the accepted construction was that the policy 
ceased to cover the property as soon as removal 
occurred, save where the property was of such 
character that the ordinary purpose for which it 
was kept would require removal. For example, 
under such a form of policy the insured was held 
liable for a carriage burned while away from the 
designated location, at a repair shop for necessary 
repairs (Niagara Fire Ins. Co. v. Elliott, 85 Va. 
962; MoLuer v. Girard, &c., Ins. Co., 43 Iowa, 
349 [22 Am. Rep. 249, and note]); a sealskin coat 
while at a furrier’s for repairs (Noyer v. North- 
western, &c., Ins. Co., 64 Wis. 415 [54 Am. Rep. 
631]); horses in a hotel barn, where the owner 
had stopped over night (Peterson v. Miss. Valley 
Ins. Co., 24 Iowa, 434 [95 Am. Dec. 748]); and a 


horse killed by lightning while in a pasture adja- | 


cent to the designated stable (Haws v. Fire Ass‘n, 
114 Penn. St. 431 [7 Atl. 139]); but not furniture 
permanently removed to a new location (Lyons 
v. Providence, &c., Ins. Co., 14 R. I. 109 [51 Am. 
Rep. 364)). 

The present language of the New York stand- 
ard policy, “while located and contained as de- 
scribed herein and not elsewhere,” is intended to 
obviate the effect of these decisions, and the rul- 


img in the principal case gives effect to that inten-. 


tion. The reasoning, however, upon which the 
former constructiom was based applies with but 
little less force to the new form, and we shall not 
be surprised to find many courts adhering to the 
former construction. (Virginia Law Register.) 


—— 


WILLIAM LOWNDES YANCEY. 


HAVE read with much pleasure the able article 
in the May Atlantic entitled “The Orator of 
Secession,” by William Garrott Brown. It 
written with great animation, spirit and enthusi- 
asm. As a literary production alone, it is quite 
attractive. It treats of an interesting period in our 
country’s history. As the years go by we feel an 
increasing rather than a diminishing interest in 
the great events that led up to the war between the 
States. We are beginning to look upon these 
questions more calmly and more impartially. We 
are looking for truth wherever we may find it. We 
no longer believe that all the intelligence and 
integrity of the country were concentrated in any 
particular spot or seation. We read with interest 
about Wendell Phillips and. with equal interest 











about his great opposite, in oratory and political 
thought, Wiliam Lowndes Yancey, * The Orator 
of Secession.” 

Ex-Governor B. F. Perry, in his “ Reminis- 
cences,” has an interesting account of Mr. Yancey. 
Benjamin Yancey, the father of William, was a 
native of Maryland. He was for a while in the 
navy, but afterwards studied law and settled at 
Abbeville, South Carolina. He was elected a 
member of tthe legislature from Abbeville county, 
and stood high as a member of that body. fie 
removed, however, from Abbeville to Charleston, 
where he formed a law copartnership with Judge 
Huger, one of the most eminent men in the State. 
For many years Mr. Yancey was recognized as 
one of the leading lawyers of Carolina. He mar 
ried a Georgia lady, and his son, William, was 
born on the Georgia side of the Savannah. The 
family removed to the North, and William was 
educated there until he was about seventeen years 
old, when he came to South Carolina. 
read law under Governor Perry at Greenville, 
South Carolina, where he married and lived for a 
while. 


The latter 


During his stay there he was a strong 
Union man in.-his politics, and was in fact editor of 
a Union newspaper. At that time he was vigor- 
ously opposed to nullification and secession. 

He removed later to Alabama, where 
again edited a paper and practiced law. He was 
elected a member of the legislature, and finally 
became a member of congress. He fought a duei 
with Gen. Clingman about that time. He took 
an exceedingly active part in politics, and became 
a red-hot southern man in his political ideas. 
During the early days of the Confederacy he was 
a commissioner to Europe in behalf of the Con- 
federacy, and afterwards became a Coniederate 
senator, in which latter capacity he took a very 
active and prominent part. 

Governor Perry speaks of him in the highest 
terms as follows: * I knew him well and loved him 
most affectionately. He had many rare and noble 
qualities of both head and heart. He was full of 
genius and talent, and endowed with high gifts of 
oratory. In disposition he was kind and affection- 
ate, warm and generous, to 
friends. 


on 


and devoted his 


He was a very handsome young man, 
with a bright, cheerful face, ever inspiring confi- 


dence and good feeling. He was rather under 
ordinary height and well proportioned, with great 
activity and strength. His manners were not only 
pleasing and polished, but really fascinating, and 
no one could be in company with him withort 
feeling kindly towards him; but with al! his talents. 
attractions and brilliancy, he was not a man % 
wisdom, or judgment, or stability >f character. 
He had strong feelings and impuls2s, which xen- 
erally controlled his action and judgment. He 
was a man of high spirit and dauntless courage. 
His impulses and his passion involved him ip a 
great many difficulties of a very serious character.” 
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. 4 
Governor Perry, too, awards to him the palin oi | 


leadership in the secession movement. In speak- | 
ing of him he says: “ This gentleman is justly enti- | 
tled to the distinction, no matter in what light that | 


ing broken up, for a brief period, the American 
Union, and involved the country in a great sec 
tional war, which cost the sacrifice of one million 
of human lives, the desolation of the Southern 
States, their loss of civil liberty and the establish- | 
ment of a military despotism! There may have | 
been others who labored longer and more effec- 
tually to prepare the public mind for this terrible ; 
result, but to William Lowndes Yancey is due the | 
awiul responsibility of having applied the match 
which produced this bloody explosion! He con- 
cocted the Alabama resolutions which broke up 
the Charleston Democratic convention, and sev- 
ered into factions the great Democratic party of 
the United States! This secured the election of 
Abraham Lincoln by a minority sectional vote, 
and the secession of South Carolina, which was 
immediately followed by that of the other States! 
The war ensued with all its horrible results!” 

While undoubtedly Mr. Yancey was a great 
secession leader, still we must not forget to bear 
in mind the grievances of the South, and we must 
remember also that if Horace Greeley’s advice, 
“Let the wayward sisters go in peace,” had been 
followed, there would have been no war. I do not 
propose, however, to discuss here the causes of 
the war. I simply want to suggest that there are 
two sides to this question. 

Mr. Yancey was one of the greatest of southern 
orators. He belonged to that class of ante-bellum 
orators who were popular in the South, of which 
W. C. Preston, George McDuffie and W. C. 
Brekinnridge were conspicuous types. The last 
named still survives and exhibits the style of ora- 
tory which was characteristic of that line of south- 
ern orators before the war. They had a fiery, 
impetuous style. Their delivery was animated, 
their diction flowery, their temperament ardent, 
and their subjects exciting. They felt what they 
said, and they were perfectly willing to support 
their views and convictions with their lives, if 
necessary. Many of them were born orators. 
They delighted in public speaking. They were 
frank and open in their disposition. Most of them 
were the very soul of honor. They were gentle- 
men in manner, style and behavior. They were 
well educated, and in many instances had added to 
their stock of knowledge by travel abroad. So- 
cially they were hard to surpass. They were 
admirable talkers, and had always on hand a rich 
stock of anecdotes and interesting incidents. Mr. 
Webster, particularly, appreciated these qualities 
in them, and cultivated and enjoyed their society. 
Mr. Calhoun, though sharing with them some of 
these qualities. did not belong to this type. His 


distinction may be viewed by the world, of hav- 


| them, 





speeches were too severely logical, were not suffi- 





ciently ornate, and were too barren of illustration 
and imagery. He did not pay that attention to 
manner and delivery that was characteristic of 
He seemed to regard matter only, and 
allowed the form of his speeches to receive but 
little of his attention. 

The ante-bellum southern orators, of whom I 


| have been speaking, have almost become extinct, 


and a new style of speaking has become more in 
vogue. Our speakers now are more like those of 
the North. They are more matter-of-fact in their 
style and delivery. They come right down to the 
point at issue. They do not deal so much in 
imagery and figures. They are more argumenta- 
tive in style. The spirit of the age and the change 
of time and circumstances have revolutionized the 
style of oratory. Before the war our politicians 
and public men had more leisure than they have 
now. Many of them were wealthy and could 
afford to take their time. They were not pressed 
as they now are to make a living. Now they have 
to bestir themselves or they will find themselves 
left in the lurch. And what we say of the speak- 
ers themselves applies with equal force to the 
people who constitute the audience. They have 
not time to listen to speeches which do not drive 
right at the central point. They have their fami- 
lies to support, and they want facts rather than 
entertainment. They have got to catch the next 
train — a train which was possibly not in existence 
before the war. Where we had one railroad then 
we have possibly three now. The weekly and 
daily press, too, have had a great deal to do with 
this change in our style of oratory. It is not 
necessary to elaborate now in addresses before the 
people. We can throw out a suggestion and leave 
it to the newspapers to do the rest. 


WALTER L. MILLER. 
ABBEVILLE, S. C. 


LIFE INSURANCE UPON MUTUAL PLAN. 


Richt oF Poxrtcy HoLperR To DISTRIBUTIVE 
SHARE OF SURPLUS. 
New York SupREME Court — APPELLATE 
Divis1on — SECOND DEPARTMENT. 


April, 1899. 


Present: Hons. Witt1am W. Goopricn, P. J.; 
Epcar M. CuLLen, WILLARD BARTLETT, EDWARD 
W. Hatcu and Jonn Woopwarp, JJ. 


Emit Greerr, Appellant, v. THE EquitaBie LiFe 
ASSURANCE SOCIETY OF THE UNITED STATES, 
Respondent. 


The action is brought by the holder of a matured 
endowment policy to recover his share of the 
amount which had been declared as a net sur- 
plus by the defendant society, over and above 
all liabilities, and over and above all distribu- 
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tions of surplus which it had made among its 
policy holders. 

The defendant society was organized under the 
provisions of the General Act for the Incor- 
poration of Life and Health Insurance Com- 
panies, passed by the legislature of the State 
of New York, June 24, 1853. Its charter pro- 
vides: * The insurance business of the com- 
pany shall be conducted upon the mutual 


pian. * * * 
x * * 


The officers of the company 
shall cause a balance to be struck of 
the affairs of the company, which shall ex 
hibit its assets and liabilities, both present and 
contingent, and also the net surplus, after de- 
ducting a sufficient amount to cover all out- 


standing risks and other obligations. Each 


policy holder shall be credited with an equi- | 


table share of the said surplus.” 

The policy contains the provision: * This policy, 
during its continuance, shall be entitled to 
participate in the distribution of the surplus 
of this society by way of increase to the 
amount insured according to such principles 
and methods as may from time to time be 
adopted by this society for such distribution; 
which principles and methods are hereby rati- 
fied and accepted by and for every person 
who shall have or claim any interest under 
this contract.” The defendant demurred on 
the ground that the complaint does not state 
facts sufficient to constitute a cause of action. 
Held, that the plaintiff is entitled to his dis 
tributive share of all of the surplus declared 
by the defendant; the waiver or ratification 
which the defendant has inserted in its policy 
canrot be understood to go to the question ot 
determining what portion of the surplus the 
‘ciety will distribute, but to the principles 
and methods of distributing the surplus when 
it has been determined. 

Held, that the complaint is sufficient, since it shows 
that the plaintiff is entitled to recover a sum 
of money under his contract with the defend- 
ant, the exact amount of which may be prop- 
erly left to the determination of the jury upon 
the trial of the action. 

Held, that section 56 of the Insurance Law of 1892, 
which provides that proceedings for account- 
ing, injunction or a receiver must be upon ap- 
plication of the attorney-general, and that no 
order, judgment or decree providing for an 
accounting or enjoining, restraining or inter- 
fering with the prosecution of the business of 
any domestic insurance corporation shall be 
made or granted otherwise than upon the 
application of the attorney-general, or in an 
action by a judgment creditor, cannot be in- 
voked to prevent this plaintiff from asserting 
his rights under the provisions of his contract 
with the company. If the statute were in- 








tended to effect that result, it would, 

antecedent policies, be unconstitutional. 
Appeal from an interlocutory judgment sustain 
ing the demurrer of the defendant to the com 
plaint of the plaintiff. 


Dickinson W. Richards for appellant; William 
B. Hornblower (Charles B. Alexander with him 
on the brief) ior respondent. 


Woopwarp, J. In 1882 the plaintiff in this 
action took out a policy of insurance upon 
life, the defendant company writing the policy 
The defendant company was organized in 159. 
under the provisions oi the General Act for the 
Incorporation of Life and Health Insurance Con 
panies, passed June 24, 1853. 


1 
The policy written 
was what is known as an endowment policy, and 
was to mature in filtecn years, or in May, 1897 
Under the provisions of the law of 1853 (chap 
463), any number of persons, not less than thir- 
teen, were authorized to organize themselves into 
a body corporate for the purpose of insuring the 
lives or the health of its holders Phi 


method provided for the organization of thes 


policy 


companies was by filing a certificate with the 


comptroller, “ which declaration shall comprise a 
copy of the charter they propose to adopt, and thi 
said charter shall set forth the name of the com 
pany, the place where it is to be located, the kind 
of business to be undertaken by referring to ana 
repeating the departmemt of the first section 9i 
this act to which they refer, the mode and manner 
in which the corporate powers of the company are 
to be exercised; the manner of electing the trus 
tees or directors and oilicers, a majority of whom 
shal! be citizens of this State, and the time of such 
election; the manner oi the 
amount of capital to.be employed, and such other 
and 
make manifest the objects and purposes of the 
and the to be 
coriducted”’ ($ 3). The charter of the defendant, 
which is made 


filling vacancies, 


particulars as may be necessary to explain 


company, manner im which it is 


thus a matter of public record, 
provides (article 6) that the insurance business of 
the company shall be conducted upon the mutual 
plan, and that * the officers of the company, within 
sixty days from the expiration of the first five 
from the 
first sixty days of every subsequent period of five 
years, shall cause struck of the 
affairs of the which shall exhibit its 
assets and liabilities, both present and contingent, 
and also the net surplus, after deducting a sufh- 
cient amount to cover all outstanding risks and 
other obligations. Each policy holder shall be 
credited with am equitable share of the said sur- 
plus. Such equitable share, after being ascer- 
tained, shall be applied to the purchase of an 
additional amount of insurance (payable at death 
or with the policy itself), expressing the reversio” 


years, December 31, 1859, and within 


a balance to be 
company, 
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ary value of such equitable share, at such interest 
as the directors may designate, or if any policy 
holder so direct, such equitable share of surplus 
shall be applied to the purchase of an annuity, at 
such rate of interest as the directors shall desig- 
nate, to be applied in the reduction of his or her 
iuture premiums. * * * In case of the death 
ol any party insured prior to passing any period 
jor striking of balance, as aforesaid, the board of 
directors may provide what (if any) share of such 
surplus shall be paid to such person.” In 1868 
(chap. 118) and in 1872 (chap. 100) the laws affect 
this companies were 
amended so as to change the dividend periods, 
and the periods at which should be 
struck; but these provisions are not material to be 
considered in the disposition of the question to be 
determined on this appeal. 


ing class of insurance 


balances 


The policy under which the plaintiff claims was 
written for $20,000, and it contains a provision 
(7 of provisions and requirements) that “ This 
policy, during its continuance, shall be entitled to 
participate in the distribution of the surplus of this 
soctety, by way of increase to the amount insured, 
according to such principles and methods as may 


| 
| 
| 
| 
| 
| 


| 
| 
| 
| 
| 





from time to time be adopted by this society for | 
such distribution; which principles and methods | 


are hereby ratified and accepted by and for every | 


person who shall have or claim any interest under 
this contract.” 


When this policy became due in | 


1897 the company paid the face of the policy, to- | 
gether with $3,932 increase, due to a division oi | 
the surplus of the society, and entered into an | 
agreement with the plaintiff that this should not | 
prejudice the plaintiff in his right to claim that he | 


is entitled to a larger sum by way of surplus or 
profits, 


‘Lhe plaintiff now brings an action to recover the | 
sum of $7,087.38, which sum he claims is due him | 
under the provisions of his contract that he shall | 
participate in the net surplus of the defendant. | 
In addition to the formal averments, the plaintiff 


sets forth im his complaint that he has made all 
of the payments required under the conditions ot 
his policy, and that the defendant 
‘caused a balance to be struck of the affairs of the 
society, exhibiting its assets and lhabilities, both 
present and contingent, and also the net surplus 
after deducting a sufficient amount to cover all 
outstanding risks and obligations,” he then 
gives the amount of the surplus announced by the 
defendant in each of the years from 1882 to 1896, 
both inclusive, showing a net surplus in the year 
18GG $43,277.197. He then forth the 
amount of surplus which has been apportioned to 
him in each of the several years, aggregating 
$3,932. It is then averred that “the said several 
divisions of surplus distributed to plaintiff have 
been from sums received in excess of the severa! 


and 


of sets 


amcunts set forth as the balance of surplus each 
year, so that each distribution of surplus has been 
‘ 


annually | 





from profits accruing during the year without 
diminishing the surplus on hand at the end of the 
preceding calendar year, and this plaintiff has re- 
ceived no portion of the net surplus of $43,277,179, 
ascertained and declared by the defendant as the 
amount on hand on December 31, 1896.” The 
piaintiff then continues that, “ according to the 
principles and methods adopted by the defendant 
for the distribution of surplus, there was dis- 
tributed in the year 1895 to the plaintiff $328 as his 
proportion of a distribution of a surplus amount- 
ing to $2,002,954.23, and that the proportion due 
this plaintiff of the $43,277,179, net surplus ascer- 
tained on December 31, 1896, according to the 
same principles and methods which were the prin- 
cipfes and methods in force during the life of 
plaintiff's policy, is $7,087.38, in addition to the 
amount of surplus actually awarded of $3,932, 
making a total amount of $11,019.38 of surplus, 
and $20,000 of principal.”’ It is further alleged 
that the $20,000, with the $3,932 of surplus, has 
been paid, and that the plaintiff is not to be preju- 
diced thereby im his effort to secure a further 
sum, and that there is due and unpaid to the 
plaintiff the sum of $7,087.38 and interest thereon 
from the 2d day of May, 1897, and that payment 
was demanded before the commencement of this 
action, which payment was refused. 

The defendant demurs to this complaint on the 
single ground that it does not state facts sufficient 
to constitute a cause of action, and from the inter- 
locutory judgment entered in behalf of the defend- 
ant, appeal comes to this court. 

All of the tacts stated must, tor the purposes ot 
this appeal, be deemed to be admitted by the de- 
murrer, and a careful examination of the pleadings 
fails to disclose to this court any lack of tacts 
necessary It is 
conceded that the plaintiff stands in a contractual 
relation to the defendant, and that the detendant 
has stipulated in its contract that the plaintiff, 
during the continuance of the policy, shall be 
entitled to participate in the distribution of the 
surplus of this society; but it is urged on behali 
of the defendant that the plaintiff has forfeited his 
right to insist upon an equitable distribution of 
all of the surplus, by the provision in the policy 
that the distribution shall be made “ according to 
such principles and methods as may from time to 
time be adopted by this society for such distribu- 
tion; which principles and methods are hereby 
ratified and accepted,” The learned trial 
court has adopted this view of the question, but 
we are unable to concur in the conclusion that the 


to constitute a cause of action. 


etc. 


minds of the parties ever met in an agreement 
that the defendant should have the arbitrary power 
in distributing this surplus of the society to take 
out two-thirds of the surplus and to divide the 
remainder. The contract was drawn by the de- 
fendant, and is, therefore, to be construed most 
favorably to the plaintiff, where this construction 
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does no violence to the letter of the contract. It 
1S MOL WilMaN icuson LO suppose that the plaintitl, 
who was paying 1,457 per year ior this insurance, 
with the inducement heid Out to him that he was 
to participate in the distribution o: the surplus ot 
the society, had any other idea than that he was 

. tO participate in the distribution of alk ot the 
surplus declared by the deiendant; and the waiver 
or ratification which the defendant has inserted iu 
its policies cannot be understood to go to the 
question of determining what portion of the sur- 
plus the society will distribute, but to the prin- 
ciples and methods of distributing the surplus 
when it has been determined. 

The charter of the company, which is made a 
public record by the provisions o1 the statute 
under which it is organized, may properly be ap- 
pealed to, at least for the purpose of aiding us in 
the proper construction to put upon the agree- 
ments contained in the policy; and in this it is 
previded that the officers of the company shall 
* causé a balance to be struck of the affairs of the 
company, which shall exhibit its assets and hiabil- 
ities, both present and contingent, and also the net 
surpius, after deducting a sufficient amount to 
cover all outstanding risks and other obligations. 
Each policy holder shall be credited with an 
equitable share of the said surplus.” The affairs 
of the company were to be conducted upon the 
mutual plan; the stockholders were limited by law 
to semi-annual dividends of 3% per cent., and 
each policy holder was to be credited with an 
equitable share of the profits of the company after 
the deduction of an amount sufficient to meet all 
of the obligations of the company. This was the 
understanding which the company had of its duties 
and obligations in accepting premiums. It, in 
effect, stipulated with the State, as a condition of 
its being, that it would place in the hands of its 
policy holders a contract embracing these pro- 
visions; and it cannot now be heard to say that it 
has, by a mere jugglery of words, kept this prom- 
ise in form, only to defeat it in substance. The 
substance of the contract, as set forth in the 
policy, construed, as it should be, in connection 
with the charter, is that the plaintiff shall be enti- 
tled to an “equitable share of the said surplus.” 
If a grocer entered into a contract with his cus- 
tomers to give them an equitable share of the net 
profits of his business, after deducting enough to 
pay all of his outstanding or contingent obliga- 
tions, with seven per cent. interest, no one would 
contend that he was fulfilling that contract if he 
put two-thirds of the net profits into a fund for 
his own use, and then divided the remainder. 
There would be nothing equitable about that, and 
there is nothing equitable about the plan of ap- 
portioning the net surplus of the defendant. 
Equity suggests the highest practicable form of 
justice, and its use in connection with a division 
of the surplus of the defendant is a pledge that the 





junds of the society, aiter meeting all of its obli- 
gations, shali be distributed among those way 
have COnuributed their premiums on the basis v1 
the amount wilich tlicy have paid, and the only 
exception which the company has laid down jo; 
itseli is that, “In case ot the death o1 any party 
insured prior to passig any period tor striking o} 
balance, as aloresaid, the board oi directors may 
provide what (11 any) share of such surplus shal! 
be paid to such person ” (article 6). Li we contine 
ourselves to the letter of the policy it will not 
bear the construction sought to be put upon it by 
the defendant. ‘Lhe contract is that * This policy, 
during its continuance, shail be entitled to partici- 
pate in the distribution of the surplus of this 
It is mot a part of the surplus, but “ the 
surplus,” in which the policy is to share. The 
society could not share in the distribution of the 
surplus; it could take only the necessary amount 
t> pay the semi-annual dividends and the obliga- 
tions, present or contingent; and the remainder, 
according to its own stipulation with the State, 
* Each 


society.” 


was to be credited to the policy holders. 
policy holder,” says the charter, ** shall be credited 
with an equitable share of the said surplus.” With 
each policy holder credited with an equitable 
share of the fund there would be no part which 
could be divided with the defendant, and the com- 
pany having stipulated a system of distribution 
from which it was excluded, it is hardly in a posi- 
tion to say that it has now adopted a method by 
which it retires, for its own credit, two-thirds ot 
the declared surplus, and that it is fulfilling in 
good faith its contract by dividing the remainder 
with the policy holders. It is certainly morally 
estopped from claiming that the plaintiff has, by 
its own clause in the policy, relinquished his right 
to share in the surplus of the society without first 
having dropped from the basis of calculation two- 
thirds of the surplus which has been declared. 
That the society has a large discretion in deter- 
mining the amount of the surplus; that it may 
largely increase its reserve fund for the security of 
its policy, holders, or that it may deduct much 
more than at present to cover contingent liabil- 
ities, is not disputed. The company may take all 
steps which are demanded by a wise and prudent 
management to insure the prompt payment of 
losses, and to successfully carry on the business; 
but when it has once determined what the surplus 
is it must, under its contract with this plaintiff, 
make an equitable distribution, not of a portion oi 
the fund, but of all of it. That is the essence of a 
mutual insurance contract; the policy holders are 
to get their insurance upon the basis of what it 
actually costs, reasonable allowance being made 
for the use of the capital and talent employed in 
the transaction of the business. This company. 
organized in 1859, with a capital of $100,000. has 
a surplus of over $43,000,000; and if this surplus is 
not to be divided among those who have paid the 
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premiums, but is to go eventually to the stock- 
holders, the institution is builded upon a false 
pretense, for it has held out to its policy holders 
the promise that this fund should be distributed 
among them, and it has avoided its taxes to the 
State upon the proposition that the fund was held 
“for the exclusive benefit of the assured” (chap. 
456 of the Laws of 1857). 

If, then, there is a contract between the parties 
to this action, and if the defendant has agreed, 
upon a sufficient consideration, to give the plain- 
tiff an equitable share of the surplus of the society, 
and if the distributions heretofore made have been 
from the earnings of the company without impair- 
ment of the surplus, and if it is true that the com- 
pany had a surplus of something over $43,000,000 
at the maturing of plaintiff's policy (and these 
matters are all alleged in the complaint and con- 
ceded by the demurrer), we are unable to see any 
essential particular in which the plaintiff has failed 
to state a cause of action. It is true, of course, 
that he is obliged, from the nature of the case, to 
reach a conclusion as to the amount which is due 
by means of a mathematical calculation, based 
‘upon a somewhat indefinite state of facts; but it is 
not necessary that he should be able to exactly 
compute the amount due. The complaint is good 
if it sets forth facts from which the requisite alle- 
gations can be fairly gathered, “ though the state- 
ment of them may be argumentative and the 
pleading deficient in logical order and in technical 
language (Sage v. Culver, 147 N. Y. 241, 245). 
The pleadings are sufficient to show that the plain- 
tiff is entitled to recover a sum of money under 
his contract with the defendant, the exact amount 
of which may be properly left to the determination 
of the jury upon the trial of the action (Rowell 
v. Janvrin, 151 N. Y. 60, 60). 

But it is urged that to determine the exact 
amount due to the plaintiff an accounting will be 
necessary, and that the plaintiff has no standing 
in court, the legislature having enacted (chap. 400 
of the Laws of 1890; section 56 of the Insurance 
Law of 1892) that “ proceedings for accounting, 
injunction or a receiver must be upon aplication 
of the attorney-general,” and that ‘no order, 
judgment or decree providing for an accounting 
or enjoining, restraining or interfering with the 
prosecution of the business of any domestic insur- 
ance corporation, or appointing a temporary or 
permanent receiver thereof, shall be made or 
granted otherwise than upon the application of 
the attorney-general, on his own motion or after 
his approval of a request in writing therefor of the 
superintendent of insurance, except in an action 
by a judgment creditor or in proceedings supple- 
mentary to execution.” These provisions of law 
were under consideration in the case of Swan v. 
Mut. Reserve Fund Life Ass’n (155 N. Y. 9). 
where it was assumed by the court that the legis- 
lature had enacted into the statutory law of the 





State its decision in the case of Uhlman v. N. Y. 
Life Ins. Co. (109 N. Y. 421); but we do not find, 
either in the statute or in the Uhlman case, any- 
thing to indicate that it was ever the policy of this 
State to deny to any individual the right to bring 
az action to recover upon a contract, even against 
an insurance company. In the Uhlman case the 
plaintiff alleged that the defendant had, during the 
term of the policy, wrongfully appropriated the 
surplus and profits, or a large portion thereof, 
belonging to the plaintiff under the policy, and 
demanded judgment that the defendant be com- 
pelled to render a detailed account of its business 
during the life of plaintiff's policy. The court 
refused to grant the relief demanded, but based 
its refusal largely upon the proposition that the 
plaintiff had an action at law upon his contract, 
and that he had practically the same opportunity 
to secure an accounting in his action at law as in 
equity. After discussing the opinion of Finch, J., 
in the case of ‘Marvin v. Brooks (94 N. Y. 71), the 
court, in the Uhlman case, say: ‘ Considering the 
fact as stated by Finch, J., in the case above 
alluded to, that the plaintiff has now all the facil- 
ities for examining a complicated account in an 
action at law that he would have in equity, if there 
are other reasons, important and material ones, 
existing against the assumption of jurisdiction by 
a court of equity of an action of this nature, those 
reasons should have their full weight, and if, after 
giving due effect to all the circumstances, it ap- 
pear that there would be a balance of very great 
incanvenience and possible oppression to the de- 
ferdant, the plaintiff should be remitted to his ac- 
tion at law to recover his damages, in which 
action, if the taking of an account becomes neces- 
sary, it may be easily taken.” If the court in 
Swan v. Mutual Reserve Fund Life Association 
(supra) is right in assumimg that the legislature 
followed its ruling in the Uhlman case in the 
legislation of 1890 and 1892, then it may fairly be 
contended that the legislature went no farther than 
to deny to the individual a right to bring an equi- 
table action for the immediate purpose of com- 
pelling an accounting or the securing of an 
injunction or other interference with the business 
of an insurance corporation. This seems to have 
been the construction which the court put upon 
these statutes, for it is particular to point out 
(Swan v. Mutual Reserve, supra, page 17) that 
“it will be observed, from a reading of this com- 
plaint, that this cannot be regarded as an ordi- 
nary action to enforce some merely personal 
obligation,” and “as suggested previously, there 
is a great and an obvious distinction between an 
ordinary action, where an individual seeks a rem- 
edy for some violation of his rights and where 
there can be an adjustment of the dispute without 
necessarily or materially affecting the rights of 
others, and a case like the present one, which 
would draw after its determination in the plain- 
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tiffs favor, apparently, radical changes in the 
management ol the affairs of the corporation, and 
would involve an accounting as to corporate deal- 
ings with a great number oi other persons” (page 
18). 

Be this as it may, however, the statute cannot 
be invoked to prevent this plaintiff from asserting 
his rights under the provisions of his contract with 
the company. While it may be conceded that the 
legislature has a right to protect its creatures 
against equitable actions by individual policy hold- 
ers, calculated to embarrass the affairs of the cor- 
poration, and to interfere with the higher rights 
of the policy holders as a whole, it cannot be suc 
cessfully maintained that the legislature is acting 
within its constitutional sphere in attempting to 
make the right of an individual to bring an action 
upon a contract to depend wpon the whim or 
caprice of a public official. The plaintiff entered 
into his contract in 1882; he paid his premiums as 
a consideration for his insurance and the cov 
enant of the company that it would divide its sur- 
plus equitably with him, and the legislature has no 
power to impair the obligation of that contract 
(U. S. Const., § 10, art. 1). We have not over 
looked those cases in which it is held that the 
legislature has a right to change the remedy. It is 
undoubtedly true that a right inheres in the State 
to change the method of procedure, and to do 
many acts which affect the contract; but it can 
hardly be said that a statute which makes a party 
to a contract depend for its enforcement upon a 
third person is a mere change of remedy; it is a 
violation of the law of the contract, and, as such, 
is within the inhibition of the Federal Constitu- 
tion. 

“A contract,” say the court in the case oi 
Sturges v. Crowninshield (4 Wheat. 122), “is an 
agreement in which a party undertakes to do, or 
not to do, a particular thing. The law binds him 
to perform his undertaking, and this is, of course, 
the obligation of his contract.” This view of the 
matter is taken by the court in the case of Ogden 
v. Saunders (12 Wheat. 213, 302), where it is said 
that “the law of the contract forms its obliga- 
tion.” Mr. Justice Trimble, in a concurring opin- 
ion in the same case, after reviewing many 
authorities as to the meaning of the language 
“impairing the obligation of contracts,” says: 
“From these authorities, and many more might 
be cited, it may be fairly concluded that the obli- 
gation of the contract consists in the power and 
efficacy of the law which applies to and enforces 
performance of the contracts or the payment of an 
equivalent for non-performance. The obligation 
does not inhere and subsist in the contract itself, 
proprio vigore, but in the law applicable to the 
contract. This is the sense, I think, in which the 
Constitution uses the term ‘ obligation.’” If this 
is the construction to be put upon the Constitu- 
tion, and we find no authorities running counter, 





then it is obvious that the legislature could not 
deprive the plaintiff in this action of the rights 
which he had under the law of his contract at the 
time it was made. He then had a right to bring 
an action upon his contract without the interyen- 
tion of any third party, and the obligation of his 
contract is unquestionably impaired if his right 
to bring this action must now depend upon the 
will or caprice of the attorney-general of the State. 
We do not believe, however, that the legislature 
ever intended to interfere in this class of actions, 
bunt merely in those actions which were brought 
for the purpose of an inquiry into the business 
methods of the corporation, and which affected al! 
of the policy holders of a given class. The fact 
that this action may compel a different method oj 
business, if the corporation is to possess itself of 
the surplus, is of no consequence; that is merely 
an incident. This action is brought upon the 
contract which the plaintiff has entered into with 
the defendant, and the plaintiff has a right to have 
the question heard upon its merits. 

The pleadings clearly indicate that the defend- 
ant owes the plaintiff an amount equal to that 
which is claimed, and if it does not, the matter 
may be determined upon the trial of the action 
(Rowell v. Janvrin, supra). 

Conceding the facts stated in the pleadings, the 
plaintiff is entitled to judgment, and we conclude, 
therefore, that the interlocutory judgment ap- 
pealed from should be reversed and the demurrer 
overruled, with costs. 

CuLLEN, BartLetr and Hatcn, JJ., concur. 


Goopricn, P. J. (dissenting). I cannot agree 
in the prevailing opinion with my associates. 

The charter and the policy form one contract, 
and resort must be had to both in order to ascer- 
tain what the contract of the policy really is. The 
charter (art. 6) provides that the officers of the 
corporation shall cause a balance to be struck oi 
the affairs of the corporation, which shall exhibi 
its assets and liabilities, both present and contin- 
gent, “and also the net surplus after deducting a 
sufficient*amount to cover all outstanding risks 
and other obligations. Each policy holder shaii 
be credited with am equitable share of the said 
surplus. Such equitable share, after being ascer- 
tained, shall be applied,” etc. 

It will be observed that three things are recog- 
nized in this article, viz., a “met surplus,” “an 
equitable share of the said surplus,” and the appli- 
cation of such “ equitable share after being ascer- 
tained.” 

The act of 1872 (chap. 100) provided that the 
cerporation might ascertain “the proportion of 
surplus accruing to each policy holder, * * * 
to distribute the proportion found to be equitable.” 
This seems to contemplate something more than 
a mere mathematical calculation of the proportion 
of the surplus to be devoted to the policies upon 
which it is to be applied and to authorize the 
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directors of the society to decide how the net sur- 
plus is to be distributed, how much is to be ap- 
plied to policy holders and how much is to be 
reserved for the contingencies of insurance. 

This is borne out by the language of the policy, 
which was issued subsequently to the act of 1872, 
when it says that the policy in question “ shall be 
entitled to participate in the distribution of the 
surplus of this society, by way of increase to the 
amount insured, according to such principles and 
methods as may from time to time be adopted by 
the society for such distribution, which principles 
and methods are hereby ratified and accepted by 
and for every person who shall have or claim any 
interest under this contract.” 

In general, only the directors of any corporation 
have the power to decide what amount or share 
of its earnings are to be applied in dividends, and 
I can see no different principle which limits the 
authority of the directors of this society to decide 
what part of the net surplus is to be distributed to 
the policy holders at any particular period. 

What necessity for ratification and acceptance 
of principles and methods of distribution would 
exist if only a mathematical division of the entire 
surplus was intended? Indeed, the policy itself 
says that the holder shall participate in the “ dis- 
tribution of the surplus,” not in the surplus itself. 
and it was to this distribution and the principles 
and methods thereof that the policy refers as rati- 
fied and accepted. 

It is conceded in the prevailing opinion that the 
directors have a large discretion in determining 
the amount of the surplus, and that they may 
largely increase the reserve and contingent funds. 
I cannot see any greater exercise of discretion in 
doing this than in distributing only a part of the 
surplus to the policy holders and reserving the 
balance for the protection of the policy holders, 
or that any different result would be attained if, 
instead of calling the $43,000,000 a surplus, it had 
been called contingent reserve. 

The provisions of the charter, the policy and 
the law of 1872 all seem to intend that the directors 
should have power to decide what part of the 
surplus should be distributed, and how it should 
be distributed, to policy holders, at stated periods. 
To hold otherwise would be to destroy the dis- 
conferred upon the officers in deciding 
what part of the surplus is necessary to protect al! 
policy holders, present and future. T cannot be- 
lieve that the policy of the law or a fair interpreta- 
tion of the contract has any such result, and T 
think the interlocutory judgment should be 
affirmed. 


cretion 


> —- 


Thomas Wolcott, of Smyrna, Neb., owns a copy 
in Lincoln’s own handwriting of the first speech 
made by Lincoln in a court of law. It had been 
several times completely rewritten, and is now so 
full of corrections as to be almost illegible. 





STUDENTOMANIA, OR THE MAN OF '99. 





Throw open wide the portals, 
Vacate the rostrum’s shrine, 
Make way, ye common mortals 

For the man of ’g9. 


I’m just brimful with contracts, 
I’ve mastered all the torts, 

I’ve made exhaustive extracts 
Of all renowned reports. 


I’ve studied well my property, 
And evidence and code; 

With partnership and equity 
My brain I’ve had to load. 


I’ve mastered corporations, 
Read Blackstone many times, 
And all domest relations, 
The law of sinful crimes. 


I’ve labored most unceasingly 
And know the law of sales; 
Can quote opinions pleasingly, 

Like “ Mother Goose’s Tales. 


I’ve mastered all of agency, 
And what there is of wills; 
Can tell with rare discrepancy 
The laws of notes and bills. 


I’ve studied all these subjects, 
And yes, there is one more; 

On it I base my projects — 
It’s elementary law. 


With this array of knowledge 
Reluctantly I part 

From alma mater college; 
On the sea of life I start. 


At one thing I am frightened; 
It’s simply this — no more — 
That r am more enlightened 
Than judges in the law. 
Harry A. BLoomBeErG, 
N. Y. University Law School. 


— + 


Legal Rotes. 
An imperial ukase, just issued, directs that the 
Finnish diet hereafter must only meet every four 
years. 


The eldest daughter of Chief Justice Field, 
Eleanore Louise Field, has just been married in 
Boston to Alfred Fiske Pillsbury, a son of ex- 
Governor Pillsbury of Minnesota, who is engaged 
with his father in the milling business. Mr. and 
Mrs. Pillsbury are to live in Minneapolis. 


English juries have developed a new style of 
verdict in murder cases —“ Guilty, but not pre- 
meditated,” —and in the two cases the judge 
entered a verdict of “ Wilful murder,” and sen- 
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tencé of death has followed. We doubt whether 
the judge was even technically right. The verdict 
was, to say the least, inconsistent, and was prob- 
ably intended as a verdict of ‘“ Manslaughter.” It 
is surprising that the death sentence should have 
been carried out under the circumstances. — 
Canada Law Journal. 


The commencement exercises of the - Illinois 
College of Law were held on the 26th inst., at 
Handel Hall, 40 Randolph street, Chicago. The 
address to the class was by Hon. Solomon Hicks 
Bethea, United States district attorney. President 
Howard N. Ogden conferred the degrees and 
awarded the prizes. The class officers were: Pres- 
ident, A. C. Balize; vice-president, Wm. F. 
Thomas; treasurer, Alfred T. Seibert; secretary, 
John A. Brown; salutatorian, August H. Kreil- 
ing: valedictorian, William F. Thomas. The grad- 
uating class numbered thirty-nine, including one 
woman — Anna Blanche Hills. 


Four hundred Harvard seniors who graduate 
this vear have filed their business intentions with 
the class secretary. According to their declara- 
tiens 85 will become lawyers, 58 teachers, 20 
physicians, 29 business men, 14 mechanical engi- 
neers, 6 ministers, 6 newspaper men. Two will 
become artists, 8 merchants, 1 a sheep raiser, 13 
marufacturers, 1 a coffee planter, 3 bankers, 4 
musicions. One will be an icemam and 2 insurance 
brekers. Two will be dry-goods dealers, 1 real 
estate speculator, 2 ranch owners, 2 mining ex- 
perts, 4 railroad men, 2 publishers, 1 shipping 
clerk. Some 7o are undecided. One man an- 
nounces his intention to “do nothing but spend 
money.” 


William B. Austin, a well-known lawyer of 
Reusselaer, Ind., kept “ open house” at his office 
in that city on New Year’s Day, 1808, and regaled 
his guests with champagne. The temperance 
pecple were greatly shocked, and caused his in- 
dictment for giving away liquor on a holiday. 
The lower court sustained the indictment, and 
Austin appealed to the Appellate Court, which 
to-day reversed the decision. The court holds 
that the legislature of Indiana has never attempted 
to legislate directly upon the use of intoxicants by 
the individual except where such use is carried to 
excess, and that, while the law fixes a penalty upon 
“ whoever sells or gives away liquors on a holi- 
day,” the act must be construed to mean men who 
are engaged in the traffic, and not a citizen who 
gives to his friends in a social way. — Correspond- 
ence Chicago Times-Herald, April 19. 


A remarkable murder case has recently been 
tried in Pittsburg, im which the defendant was a 
young woman who had killed her mother, as she 
testified, under the compulsion of a mandate from 
Heaven. Her father was dead, and the homicide 
was at first attributed to the daughter’s fancy that 
he was lonely im the spirit world and therefore 





she ought to send her mother to keep him com- 
pany. This explanation was not very strongly 
supported by the evidence, which rather tended 
to show that the homicide was due to an impulse 
which the defendant believed she was powerless to 
overcome. She was acquitted on the ground oj 
insanity. Im reference to uncontrollable impulse 
as an excuse for crime, Sir James Fitz James 
Stephen used to say: “If a special divine order 
were given to a man to commit murder I should 
certainly hang him for it, unless I got a special 
divine order not to hang him.”’— N. Y. Sun. 


Presiding Judge Pennypacker, of the Common 
Pleas Court, had a rather novel experience Friday, 
after he had discharged the panel of jurors whose 
term of service had expired. He had barely an 
nounced that the jurors were discharged from 
further service when one of them arose, and on 
behalf of his companions thanked the judge for 
the consideration and kindness he had shown 
them and expressed their high appreciation of the 
way a court of justice is conducted. “TI shall 
always remember,” he said, “the high ideals that 
you have set here, of justice toward all parties 
concerned.” Judge Pennypacker merely re- 
marked: “I am very much pleased that the ex- 
perience of the jury has been a pleasant one.” 
Ccurt officers who have been in the service for 
many years say this is the first time they hare 
ever known of a jury appreciative enough of the 
business transacted to thank the judge in open 
court. — Philadelphia Record. 


A novel suit was brought against an author by 
a firm of London publishers a few days ago, says 
the New York Evening Post. They had employed 
him to write a sort of gazetteer of Great Britain. 
had printed it, and then the critics had exposed 
sO many errors in it that the sale had been prac- 
tically ruined. Accordingly, they brought suit 
against the compiler for his manifold inaccuracy. 
The defendant admitted the blunders, though he 
ingeniously accounted for them by saying that he 
had read so many authorities that he had got 
mixed up. He confessed that there was really no 
valid excuse for setting down Pretoria as the cap- 
ital of British Zambesia, for suppressing the Isle 
of Man entirely, for classing earthworms among 
“reptiles,” and soda, arsenic and Epsom salts 
among “ building-stoncs.” But his legal defense 
was, practically, caveat emptor. The publishers 
had taken his work, errors and all, and had printed 
it without any real “reading.” If they had read 
his book they were responsible for its mistakes: 
if not, what right had they to complain? This 
view prevailed with the court, and the author got 
off with ome shilling damages, while being 
awarded £25 as his due on final payment. It 
certainly would be a dangerous thing for histori- 
ans and ready writers of dictionaries if they were 
to be held pecuniarily liable for their blunders. 
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English Hotes. 


A parliamentary return just issued shows that, 
between the date of the passing of the Vaccination 
Act and the 31st of December, 1898, the number 
of certificates of conscientious objection received 
by the vaccination officers was 203,413, relating to 
230,147 children. 


In a few days Mr. Samuel F. Langham, the 
city of London coroner, will complete his fiftieth 
year of office. 
but is seldom 
duties. 


He is nearly eighty years of age. 
prevented from discharging his 
Mr. Langham, who is the oldest coroner, 
both in point of age and service, is to be presented 
with a congratulatory address from his brother 
“crowners ” on the occasion. 


Mr. Justice Mathew, in his speech at the Hard- 
wicke dinner, remarked upon the fact that in 
America no lawyer is called upon to sacrifice his 
prospects by taking silk. A “junior” leads there 
just as well as a queen’s counsel here. 
have disappeared. 


Sergeants 
Why not queen’s counsel? The 
rank now means nothing, whilst taking it is a step 
which very generally constitutes the nightmare of 
a barrister’s life. 


The Literary Copyright bill will reproduce the 
amendments with which reformers have long been 
familiar. The terms of copyright — now for the 
life of the author and seven years after his death. 
or forty-two years in the whole, whichever may be 
the longer period — will be exchanged for a term 
of the life of the author and thirty years after his 
death, as recommended by the royal commission. 
Translation, abridgement and dramatization will 
he made infringements of copyright. Magazine 
copyright, which greatly needs simplification — as 
may easily be seen from the merest glance at sec- 
tion 1&8 of the Copyright Act, 1842 — will be sim- 
plified. and its law amended by substituting two 
vears for twenty-eight as the period after the ex- 
piration of which the author of an article is te 
have a separate right of publication. Last, though 
not least. an entirely new clause will give to the 
proprietors of newspapers copyright in news for 
twelve hours after publication. This appears to 
be already the law in some of the colonies. 


The Framework Knitters’ Company are to be 
congratulated on the restoration of the lost certifi 
cate of their charter. Curiously enough, in view 
of the Cromwell tercentenary, the charter was 
granted by the protector, the date being the year 
1657. The circumstances under which it was lost 
are not known, and even for how long it has been 
missing is not certain. The credit of the find be- 
tongs, I believe, to Mr. James Funston. the clerk. 
and as far as can be gathered he came across it 
quite by chance in an old print shop, and picked 
it up for a mere trifle. It has now been restored 





to the company, and once again finds a place 
among the archives. — City Press (London). 


A witness, who was compelled recently to give 
evidence on behalf of the crown in a serious case 
of waylaying and assault, has sent in a little bill 
to the district imspector of constabulary with a 
threat of legal proceedings. The following are 
the items: “ Cost of car to attend sessions, 17s.; 
refreshments, 3s.; damage to cattle during my ab- 
sence, £20; loss in my absence by reason that the 
gir! I was about to marry is now wed to another 
man -—— value of same and loss to me, £100; total, 
£121.” The first three items seem to be reason- 
able enough; but surely the witness ought to post- 
pone the last claim until he sees what kind of a 
wife the girl he lost turns out to be. — Law Times. 


The American ambassador, in the interesting 
speech he delivered at the Hardwicke dinner, re- 
marked that the system which prevails in England 
of the losing party to an action paying the suc- 
cessful party’s costs was unknown in America, 
and expressed his opinion that defeat was quite bad 
enough for a litigant without being burdened with 
his adversary’s costs. This is a strange piece of 
criticism which Mr. Choate will probably not re- 
peat when he is more familiar with the expense of 
litigation in England. In America, where, as he 
remarked, law is cheap, it may not be a very seri- 
ous thing for a successful party to bear his own 
costs, but such a system in England would con- 
stitute an absolute bar to justice, since a plaintiff 
who received £100 might find himself called upon 
to spend more than that amount in winning his 
case. Where damages had to be ascertained juries 
might award such amounts as would cover the 
costs of the winning suitor, but even this expedi- 
ent would be impossible where the defendant was 
successful or where a plaintiff was suing for money 
lent. — Law Journal (London). 


Legal Laughs. 
The Supreme Court of Utah recently said: 
“While we hold that the attorney was a com- 
petent witness, under the statute of this State, we 
do not wish to be understood as commending the 
practice of calling an attorney engaged in the 
trial of a case as such, to testify as a witness. 
This practice should not be indulged in, except in 
cases where it is absolutely necessary. Cases may 
arise, however, where it is absolutely necessary 
that the attorney be called as a witness; but when 
such exigency arises, and the attorney can safely 
do so, with respect to the interests of his client, 
he should invariably retire from the case.” (56 
Pac. 680.) 


From Fenimore Cooper and other authorities. 
says the St. Paul Pioneer Press, we have gained 
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the impression that the Indian is a stolid, severe 
individual, with no sense of the white man’s 
humor, but one red brother showed himself quite 
a civilized joker the other day in the United States 
Court. He was on the stand in a hotly contested 
case, and Attorney D. R. Bailey, of Sioux Falls, 
was after him in the most approved fashion of 
cross-examination. Finally, after apparently 
frightening the Indian with the awful conse- 
quences which would follow the slightest devia- 
tion from the truth, Mr. Bailey took his most 
portentous tone and solemn manner and de- 
manded: 

“ Now, sir. I want you to tell me the exact 
truth, without any shuffling or evasion. I want 
you to look me square in the eye and tell me how 
you get your living, sir.” 

The Indian looked straight at Mr. Bailey, and 
with that imperturbable air familiar to all ac- 
quainted with the red men, simply said: “ Eat.” 

The court-room roared, even Judge Carland 
smiled, and Mr. Bailey let the witness go. 


“My good woman,” said the learned judge. 
“vou must give an answer in the fewest possible 
words of which you are capable to the plain and 
simple question whether, when you were crossing 
the street with the baby on your arm, and the 
omribus was coming down on the right side and 
the cab on the left, and the brougham was trying 
to pass the omnibus, you saw the plaintiff be- 
tween the brougham and the cab, or whether and 
wher you saw him at all, and whether or not near 
the brougham, cab and omnibus, or either, or 
which of them respectively.” 

“Yis, sor.” — Tit-Bits. 


“What are technicalities, Uncle Jim?” 
nicalities? 


“ Tech- 
Why, they are what lawyers fight over 
when the evidence gets too weak or too strong.”— 
Chicago Record. 


Rotes of Recent Amevican Hecisions. 


Abatement — Another Action Pending. — If two 
suits be instituted at the same time on the same 
cause of action by the same plaintiff against the 
same defendant, but one of them is against the 
defendant in his personal capacity and the other is 
against him in an official capacity, so that the 
judgments in the suits would be capable of reach- 
ing different funds, a plea, which shows this dif- 
ference in the nature of the suits. and sets up the 
pendency of the one in abatement of the other, is 


bad. (Dengler v. Hays [N. J.], 42 Atl. Rep. 775.) 


Bills and Notes— Accommodation Notes. — 
The beneficiary of an accommodation note took it 
up and indorsed it, and afterwards died. In ae 
by the accommodation maker against the indorsee, 





to which the decedent’s administrator was a party, 
the indorsee released all claims against the dece- 
dent’s estate. Held, that the estate, being still 
primarily liable to the accommodation maker, had 
an interest in the suit, authorizing the adminis- 
trator to call the maker as a witness in its behali 
as permitted by Code, § 3346. (Cottrell v. Watkins 
[Va.], 32 S. E. Rep. 470.) 


Partnership — Death of Partner. —A_ partner 
ship contract treated the property as the active 
partner's, the dormant partner being secured a 
share of the net profits; and neither was to sell 
the stock without consent of the other. On the 
death of the active partner, his administrators as- 
sumed control, and continued the business in the 
name of the estate, with the knowledge and con- 
sent of the dormant partner, who asserted no con- 
Held, that he was not liable fo 
losses occurring thereafter. (Stubbings v. O’Con- 


nor [Wis.], 78 N. W. Rep. 577.) 


trol as survivor. 


Trial by Jury — Special Legislation. — The right 
of trial by jury is a subject-matter of general legis- 
lation, and laws affecting it must be 
operation throughout the State. 
§ 26. (Silberman v. Hay [Ohio], 
258.) 


uniform in 


Const., art. 2 


53 N. E. Rep. 


Wills — Construction. — A_ will declaring that 
testator’s undivided share in partnership land was 
realty thereby fixes the character of such property 
as against the beneficiaries, though otherwise such 
land would be treated as personalty. (Todd vy. 
McFall [Va.], 32 S. E. Rep. 472.) 


Wills — Estates — Persons Not in Esse.—Where 
a testator bequeaths land to his daughter for life, 
and then to her children, the court has power, on 
application of the daughter and all her children 
then living, to order a sale of the estate, since 
after-born children will be concluded by such sale 
by representation of those then living. 
Yancey [N. Car.], 32 S. E. Rep. 491.) 


(Ex parte 


Wills — Latent Ambiguity. — Where a will of 
fered for probate declares that it is a codicil to a 
will previously executed, extrinsic evidence is ad- 
missible to show that the former will was de- 
stroyed, and that the alleged codicil was a copy of 
the same, with such additions as testator desired 
to make to such original will. (Whiteman v. 
Whiteman [Ind.], 53 N. E. Rep. 225.) 


Vendor and Purchaser — Notice of Fraud. — In 
an action to set aside a deed for fraud, a finding 
that the grantees, at the execution of a deed, had 
notice of facts putting them on inquiry, which 
would have led them to discover the fraud of their 
grantor in obtaining his title. is an inference of 
fact from the evidence adduced. denying grantees 
relief as innocent purchasers. (Bandell v. Jelleff 


[Wis.], 78 N. W. Rep. 56s.) 





